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1.
Introduction
Following the launch of the revised Dignity at Work Policy in April 2009, the Board was requested by local authorities to develop additional guidance material to assist in implementation of the Policy.  A working group was established in October 2009 comprising local authority HR Officers, Equality Officers, Safety Advisors and Training Officers.  The terms of reference for the group were to develop a Resource Pack to include:
· Management Guideline Document

· Mediation Guidance Document

· Prevention Guidance Document

· Training Toolkit

· Case Studies

· Frequently Asked Questions

The Mediation Guidance Document was developed by Ms Margaret Considine, Equita Consulting in conjunction with the working group.  
Consultation also took place with other relevant parties including local authority personnel, the Health & Safety Authority and the Equality Authority.  The Board will ensure that the Policy remains relevant and practical and will undertake periodic reviews of its application within the sector.  Additional guidance material will be provided as necessary and the Resource Pack will be a dynamic reference for local authorities.  
2
Strategy
Local authorities should have a clear strategy in place for the prevention of bullying and harassment in the workplace.  The Dignity at Work Policy and Procedure addresses most of the relevant issues and the Resource Pack provides additional guidance for management on the roll-out, implementation, process management and training requirements for the organisation.  Local authorities are encouraged to develop an internal strategy to ensure that the incidents of bullying and harassment are minimised insofar as possible within the organisation. 
3.
PMDS
This Dignity at Work Policy differentiates between effective supervision/management and bullying behaviour.  It is important to note that all employers have a legal obligation to direct and control how work is done and all supervisors and managers have a responsibility to monitor work, give and receive feedback and manage performance.  This includes monitoring demands on employees such as workload, work pattern and the work environment and ensuring that there is a system in place to ensure that an employee can communicate concerns and also have a say in the way they do their work. 

The role of feedback from a manager to a staff member on work performance and general behaviour by the staff member is to improve overall work performance and the standard of behaviour demonstrated.  An employee’s overall performance should be evaluated on work performance, interpersonal relationships with colleagues, attitudes etc.

If an employee demonstrates performance issues, the supervisor/manager is required to address these issues in a non-confrontational manner that is not humiliating or threatening.  

Performance management and development is consistent with the principles of the Dignity at Work Policy.  Role clarity is an important preventative measure in relation to bullying.  Each manager and supervisor has a responsibility to define the roles of staff members and accountability as clearly as possible.  The Performance Management and Development System (PMDS) will support this process by providing a clear mechanism for each staff member and their supervisor/manager to define their role, objectives and also most importantly to review this on a regular basis.  Two way communication is essential to ensure that staff have clarity on their work.  This involves providing constructive feedback to staff on their work performance in a timely manner.  

4.
Purpose & Objectives
The guidance material has been designed to assist HR practitioners, Equality Officers and line managers to achieve competence and confidence in dealing with conflict situations in the workplace which require intervention in a timely manner and to apply informal procedures to achieve resolutions insofar as possible. 

5.
Scope
The guidance material is relevant to any persons in local authorities that are required to deal with situations of conflict in the workplace and any person that is charged with the management of the resolution process.

6.
Relevant changes / updates to legislation 

The HSA developed a Code of Practice on workplace bullying in conjunction with the social partners and application of the Code, while not mandatory, will be accepted as part of the defence of an employer in a court of law.  Failure to comply with the Code of Practice or its equivalent is admissible as evidence under Section 60 of the Safety, Health & Welfare at Work Act 2005.  The provisions of the Code have been reflected with integrity in the revised Policy.

 6.1
Provisions of Safety, Health & Welfare at Work Act 2005

A number of references to safety legislation have been incorporated into the revised Policy and a clause on victimisation / penalisation has been included in accordance with the provisions of the Safety, Health & Welfare at Work Act 2005. The inclusion of a Penalisation / Victimisation clause in the Safety, Health & Welfare at Work Act 2005 provides, for the first time, a direct link from safety legislation to redress under the employment law machinery which was hitherto absent.  The significance of this for HR practitioners should not be underestimated and highlights the need for local authority HR personnel to become directly engaged in safety matters not least in relation to the identification of risk areas for psychological harm.  Redress is explicitly available under the 2005 Act in the first instance to a Rights Commissioner and then on appeal to the Labour Court.  If an employer does not carry out the decision imposed by the Labour Court an appeal may be made to the Circuit Court.  Having said this, however, the penalisation / victimisation clause is quite narrow in terms of the scope of cases that can be taken – an employee must clearly demonstrate that victimisation has taken place arising from raising concerns over safe work practices, for complying with any statutory health and safety requirement or for performing any duty or exercising any right under the relevant health and safety legislation..  Redress for most cases in relation to bullying is taken where a breach of trust and confidence and/or psychological injury has occurred or where such breach is perceived to have occurred.  

Employers have a duty of care towards employees as set out in the General Duties under Section 8 of the Safety, Health & Welfare at Work Act 2005.  There has been a focus on physical safety in relation to the prevention of accidents in the workplace, however, evidence shows that a culture of awareness of bullying and harassment can lead to prevention and early intervention.  Bullying and harassment needs to be regarded as a risk to psychological health and wellbeing in the same way as physical hazards are.  Management of the risk of bullying / harassment can prevent incidents from escalating and can also provide a sound defence for an employer.  The Code of Practice for Employers and Employees on the Prevention and Resolution of Bullying at Work (2007) expressly provides for a Bullying Prevention Policy and the working group has developed a Guide on Carrying Out a Risk Assessment, Prevention & Legislation (see Appendix 3) as part of this resource pack to assist local authorities in this regard.   
6.2
Enhanced Role of Mediation
The policy enhances the option for mediation under the informal procedures.  
6.3
Definition of Bullying

The definition of bullying now includes a statement to the effect that where genuine management of performance happens that this shall not be construed as bullying. This is an important inclusion as line managers are often reluctant to tackle performance-related issues among staff out of concern that any criticism may be construed as harassment or bullying.    It is critically important that line mangers properly document any performance-related issues prior to raising them with an employee.  The line manager should bring the attention of their staff members to performance issues as they arise and through ongoing communication.
Provision has also been made in the revisions clarifying that any action taken, which can be justified in the interest of the safety, health and welfare of employees, will not be considered as bullying.  The corollary of this provision is that a local authority must be able to show, through relevant documentation, the justification for any action that falls into this category.  

This Policy also now expressly states that a once-off incident that can be considered an affront to dignity cannot be dealt with under the Dignity at Work Policy and cannot be classified as bullying. It is hoped that the insertion of this clause will provide clarity.  The Board is aware that some employees are not certain about the applicability of the procedures under the Dignity at Work Policy.  If an employee is demanding action to be taken on a once-off incident there are alternative options available such as the use of informal procedures (e.g. discussions with the line manager or mediation) and / or the Grievance Procedure.

6.4
Policy on Prevention

The revisions highlight the importance of instigating measures to prevent the adverse effects of harassment, sexual harassment and bullying including sampling and monitoring to identify high-risk areas, development of risk assessments and inclusion of the risk of bullying / harassment in site-specific safety statements.  

6.5
Support for parties 

The Policy has been updated to reflect that staff and managers who face allegations should be assured of support as required throughout the process. This is an important area of consideration and in matters of policy / procedure development, sight can be lost of the personal impact of bullying / harassment and formal procedures on those involved from every perspective (witnesses, complainant, line manager and those who have been complained against).  The operational difficulties of providing such support may be complex, however, there are a number of support mechanisms available to local authorities through which support may be provided to parties including, but not limited to:
· Employee Assistance Programme – an employee may be referred to the Council’s EAP and, in particular, to the counseling service provided through the Programme;

· Stress management training may be made available to individuals;

· A full and frank discussion regarding what to expect during all stages of the processes within the Dignity at Work Policy / Procedure should happen with the parties at the earliest opportunity so that the parties know what to expect;

· Trade union representatives should be utilized in order to assist the parties during the process and their input to the process should be recognized and respected.  
6.6
Complaint not upheld
The Policy also strengthens the measures to be taken whereby an investigation finds that a complaint should not be upheld and/or found to have been made with malicious intent. Where a complaint is not upheld, the local authority continues to have a duty of care to the parties.  It should be made clear to both parties in an appropriate manner that the complaint is not upheld, and no wrongdoing has been found.  Support should be offered to both parties, and appropriate efforts should be made to ensure that those with a prior knowledge of the complaint are made aware of the findings.  If there is no finding that the complaint was maliciously made, this should also be stated.  The corollary of this is that if a complaint was found to be maliciously made notification of this should also be considered.  However, if the investigation establishes that the complaint was brought maliciously, disciplinary action, in accordance with the Disciplinary Procedure, may be taken against the complainant and it should be made clear that malicious allegations will be treated very seriously.  It is not outside the realm of possibility (depending on the circumstances) that the highest sanctions possible under the Disciplinary Procedure (i.e. dismissal) may be invoked.  The person complained against under the terms of the new policy will be completely exonerated and there will be no inference of any kind attaching to the allegation or to his/her involvement in the resolution process.  Any victimisation arising from his/her involvement in the resolution process may be subject to disciplinary action (in accordance with Section 22 of the 2005 Act).  Notwithstanding that a complaint is not upheld, it may still be considered appropriate, in some circumstances and where practicable, to the voluntary transfer of one of the employees concerned, rather than requiring them to continue to work together against the wishes of either party.  No record of a complaint should be entered onto an employee’s file unless the matter is dealt with as a disciplinary issue. 
7
Guide to Implementing a Dignity at Work Policy 

In order to maximise awareness and impact of the Dignity at Work Policy and Procedures it is recommended that a plan be put in place locally for implementation and monitoring purposes.  Keeping a documented record of all stages of implementation is particularly important and the local authority may be requested to make such information available to inspectors from the Health & Safety Authority (HSA) or the National Employment Rights Authority (NERA) at any stage of an inspection.

7.1
Endorsement and Buy-in
In the first instance it is recommended that the sectoral Policy should be customised where necessary to include the name of the local authority and contact details of responsible persons locally.  Otherwise the main content of the Policy or Procedure should not be changed.  

A presentation together with a copy of the Dignity at Work Resource Pack should be presented formally to senior management at a Management Team Meeting and endorsement and buy-in should be sought at that level.  An implementation plan should also be outlined at that meeting and endorsed by the Management Team.

The Policy and Procedure has been agreed at national level through the national Partnership process, however, endorsement and buy-in for the implementation plan should also be sought through Partnership at local level.  

7.2
Communication and Awareness

The Resource Pack should be presented to line managers locally where possible in order to ensure clarity regarding the various steps in the procedures and to highlight the line managers’ responsibilities in relation to awareness of the issues that can lead to harassment or bullying behaviour and to be aware of how such behaviour might be prevented.  If it is not possible to meet with all line managers it is recommended that the Resource Pack be presented at any line manager / supervisory skills training that is taking place within the local authority and, at a minimum, to circulate all the documentation to all line managers.  In this regard, Equality Officers, Safety Advisors and HR Officers should consult together to establish where such training may fit into existing training plans.  

If possible, additional awareness training should be provided to all staff in the local authority.  A Training Tool has been prepared, together with accompanying speakers’ notes to aid information sessions that the local authority may provide.  At a minimum the local authority should utilise all communication channels to ensure that a copy of the Policy and Procedure together with details on how to obtain further information is issued to all employees.  The local authority should use all forms of electronic communication tools whilst also bearing in mind that some employees may have little or no electronic access.  Line managers and supervisors should appraise employees of the main provisions of the Policy and Procedure at team meetings.  A reminder bulletin should be issued to all staff in relation to dignity and respect and highlighting available resources through the informal procedures and mediation.

Implementation of the Dignity at Work Policy should be on a planned basis and a record kept of all who receive awareness training, copies of documentation and any other information.  It is recommended that employees return a signed sheet of paper of acknowledgement of receipt of the Policy for retention on their personal file.  Alternatively a ‘read-receipt’ email may suffice for this purpose.  In any event, it is preferable that some record of receipt be retained for each employee as proof of dissemination. 
7.3
Prevention Strategy 

The local authority should put in place a strategy for the prevention of bullying and harassment in the workplace.  Such a strategy will include risk assessing all relevant duties / areas and for periodic sampling of the workforce through surveying methods.  Further information on prevention methodologies are available in the ‘Guidance on the Carrying out a Risk Assessment, Prevention and Legislation’ which forms part of the Resource Pack.  Local authorities should involve Safety Advisors at all stages of the development and review of the prevention strategy.  There are a number of tools available to address general stress management and provide a diagnosis in relation to where bullying and/or harassment may or may not arise within an organisation e.g. Work Positive initiative (Health & Safety Authority), which is geared towards the organisation and towards formal prevention measures within the local authority.  There are also a number of Stress Management Competency Indicator tools which are personal tools to assist locally.  A number of such tools are referenced in the ‘Guidance on the Carrying out a Risk Assessment, Prevention and Legislation’ which accompanies this Resource Pack.  Additional guidance and assistance can be sought from a range of sources including the LGMSB, the HSA and the Health and Safety Executive (UK).  
7.4
Recording and Monitoring
The implementation plan should be monitored regularly for effectiveness and a review of the Policy and Procedure should take place on a regular basis.
Notwithstanding the requirement for confidentiality concerning individual cases, it is nevertheless prudent to compile basic statistics in relation to complaints and outcomes under the Dignity at Work Policy.  

In terms of recording, the HRIS (CoreHR) which is being rolled out nationwide at present should provide a useful tool for the gathering of statistics.  Local authorities are encouraged to utilize this module of the system to the fullest capacity possible and to use the reports therein to provide statistical updates to the Management Team.  The purpose of analysis is to inform future policies on bullying and harassment. It can also be used to improve the situation regarding safety, health and welfare issues within the organisation.  Analysis of data in relation to complaiants can identify problematic areas at departmental, team and individual levels.  Analysis will enable management to act in a timely fashion in relation to work areas, conditions or individuals where a negative culture exists in relation to bullying and harassment or the perception thereof.  Effective reporting formats and procedures are, therefore, an essential element of a successful attendance management system.  

In addition, it is recommended that local authority information systems should be capable of reporting for a wide range of criteria including teams, job type, gender type etc.  It should be possible to produce reports on each set of criteria over a range of dates (e.g. from year to year, month to month etc.) for comparative purposes.

Processing of information in relation to attendance must be in accordance with Data Protection legislation and, as such, must be fairly obtained and fairly processed.  Employees must be made aware of how personal information in this regard is being stored and utilised.

In order to ensure that this type of information is available, local authorities should:

· Regularly report relevant statistics and management level and establish targets for a reduction in complaints

· Prepare an annual report in relation to the Dignity at Work Policy for the Management Team and other appropriate forums locally (e.g. Partnership).

· Maintain overall statistics of complaints where disciplinary procedures or sanctions are applied and regularly review the effectiveness of sanctions applied.

An outline of the suggested contents of an annual report to the senior management team is provided for assistance.
7.5
Outline of Annual Report to Senior Management Team

The annual report should provide details on the prevention strategy of the local authority and identify areas within the strategy that have proven to be most effective and make recommendations on further development of the strategy as appropriate.

Update on Status of Recording and Reporting Systems

The senior management team should be advised of progress in the area of system implementation, system improvement, system effectiveness and improvements required.  The update should also include details of what actions have been taken during the previous twelve months to ensure a more robust and accurate reporting framework.  This update will enable management to identify any gaps in requirements and/or resources and to act accordingly in the interests of ensuring improved recording and reporting systems.

Statistics

Statistics should provide the senior management team with information on the level of complaints by: 

· Total number of complaints received

· Total number of complaints by department 
· Type (whether harassment, sexual harassment or bullying)

· Numbers of satisfactory resolutions reached at:

· DCP meeting stage

· Informal stage

· Mediation stage

· Types of interventions utilised to achieve resolutions (e.g. EAP, face-to-face meetings, clarifying roles / responsibilities etc.)

· Numbers of complaints that have gone to the formal process (Investigation)

· Other as deemed necessary

Not all complaints reach the HR Department.  Therefore, consideration should be given to requesting a high-level statistical report from DCPs in order to ascertain the level of activity and the number of queries received by DCPs on an annual or bi-annual basis.

Review of Performance

This section of the annual report to senior management should include a description of intervention measures utilised in the organisation and an explanation for the variation (or otherwise) in complaints levels from the previous reporting period.  

Recommendations

The annual report should contain recommendations for management in relation to improving the rate of complaints and reiteration of effective intervention methods.  Recommendations should include a targeted campaign for particular areas where bullying, harassment or sexual harassment is higher, or perceived to be higher than other areas.  

Successes and Acknowledgements 

The annual report should provide information in relation to improvements and initiatives that have been deployed to assist in reducing complaint rates throughout the local authority.  

7.6
Ongoing Monitoring & Review of the Plan
The local authority should treat high levels of complaint rates as a cost to the organisation and therefore include implementation of the Dignity at Work Policy & Procedure as part of the general corporate governance and corporate risk management agenda.  It is recommended that the implementation plan be reviewed at least annually in order to assess its effectiveness.  The annual report to the local authority’s senior management team as outlined within this document will provide essential information towards achieving excellence in this area.  In addition, the measures outlined above in relation to recording and reporting, measurement and analysis, and the recommended prevention and intervention methods should be developed and reviewed on an ongoing basis.  Local authorities should also ensure that the methods employed to deal with the prevention and management of complaints are applied fairly and consistently across the organisation.

A review of Dignity at Work initiatives in the local authority may include comparison with previous years’ rates that may inform management of trends and whether or not existing policies and procedures are effective.   

Review mechanisms must also be set for individual cases and employees should be consulted on a regular basis to ascertain the effectiveness of services being resourced by the Council.  

8
Definitions
Perception affects the experience of bullying and harassment.  Effective training will help staff understand the policy definitions by providing realistic scenarios.  Where training or awareness raising do not occur, a common definition will not be understood.   

8.1
Bullying
Bullying at work has been defined as ‘repeated inappropriate behaviour, direct or indirect, whether verbal, physical or otherwise, conducted by one or more persons against another or others, at the place of work and/or in the course of employment, which could reasonably be regarded as undermining the individual’s right to dignity at work.
  The definition of bullying includes a statement to the effect that where genuine management of performance occurs that this shall not be construed as bullying. This is an important inclusion as line managers are often reluctant to tackle performance-related issues among staff out of concern that any criticism may be construed as harassment or bullying.  

From our research in compiling this Management Guideline Document, it appears that performance issues and unacceptable behaviours that are left to fester can often escalate and result in complaints of bullying.  It is important to address issues at an early stage and resolve issues.  The difference between management and bullying was clearly defined by Kitt and Corbett (2007);

· Good management is rarely confused with bullying

· Bad management is sometimes confused with bullying

· Bullying is never about managing it is all about destroying 

Forms (verbal, actions, electronic etc)

Bullying occurs in many guises and reveals itself through obvious and direct methods as well as in less direct and subtle forms.  Bullying may manifest itself across the organisational and management structure of a Department or Office.  It can occur within peer groups (staff on the same grade), from management to staff and from staff to management.  Bullying may be categorized in a number of forms including behaviour that may:

· Humiliate: Preventing a colleague from speaking by using aggressive and/or obscene language, sneering or ridicule including horseplay or practical jokes, and criticising their efforts often in front of others;

· Intimidate: physical abuse or threats of abuse, open aggression, threats, staring, shouting abuse or obscenities;

· Verbal abuse: persistent unwarranted criticism;

· Victimize: manipulation of a colleagues reputation by rumour, gossip ridicule and/or innuendo;

· Exclude and isolate: social exclusion and isolation;

· Intrude: through pestering, spying or stalking;

· Manipulate the nature of work by withholding information, setting meaningless tasks, giving repeated unreasonable assignments or duties that are obviously unfavourable to one individual, giving repeated impossible deadlines or impossible tasks, or regularly taking the credit for somebody’s work, but never taking the blame when things go wrong;

· Undermine a person’s authority.
Examples of Behaviours, which do not fit within the broad definition of bullying 

· Supervisor pointing out and challenging ‘lates’ and the person under supervision feeling he/she is being picked out, singled out for lesser treatment.  

· Organisation reacting to a complaint about a manager and the manager now feeling they are being bullied

· Constructive feedback on work performance

· Monitoring of work

· Refusing unreasonable requests for leave

· Setting realistic targets and deadlines

8.2
Harassment

Harassment is a form of discrimination that is based on any of the following grounds – marital status, family status, gender, sexual orientation, religion, age, disability, race, or traveller community - that relate to conditions of employment.  

The Equality Acts, 2004-2008 expressly prohibit harassment under Section 14a and provides a definition of harassment.
The definition of harassment includes:

Any form of unwanted conduct related to any of the discriminatory grounds and the conduct has the purpose or effect of violating a person’s dignity and creating an intimidating, hostile, degrading, humiliating or offensive environment for the Person.  The unwanted conduct may consist of acts, requests, spoken words, gestures or the production, display or circulation of written words, pictures or other material.
The harassment has to be based on the relevant characteristic of the employee whether it be the employee’s marital status, family status, gender, sexual orientation, religious belief (or none), age, disability, race colour, nationality or ethnic or national origin or membership of the traveller community. The protection of the Act extends to situations where the employee does not have the relevant characteristic but the harasser believes that he/she has that characteristic.   

Forms of Harassment

There are many forms of harassment including:

Verbal Harassment

· jokes, comments, ridicule or songs

Written Harassment
· faxes, text messages, emails or notices
Non-verbal/Visual Harassment

· jostling, shoving or any form of assault;

· gestures, posturing or threatening poses; 

· visual displays such as posters, emblems or badges; 

· isolation or exclusion from social activities;

· pressure to behave in a manner that the employee thinks is inappropriate, e.g. being required to dress in a manner unsuited to a person’s ethnic or religious background.

It is important to note that a single incident may constitute harassment.  Harassment and Sexual Harassment is also deemed to have occurred if the victim is treated differently in the workplace, or otherwise in the course of his or her employment, by reason of rejecting or accepting the harassment.

8.3
Sexual Harassment

The Employment Equality Acts, 1998 - 2008 expressly prohibit sexual harassment under Section 14a and provides a definition of sexual harassment.  

Any form of verbal, non-verbal, or physical conduct of a sexual nature which has the purpose or effect of violating a person’s dignity and creating an intimidating, hostile, degrading, humiliating or offensive environment for the person.  The unwanted conduct may consist of acts, requests, spoken words, gestures or the production, display, or circulation or written words, pictures or other material.  

9
Effects on the complainant
Harassment, sexual harassment and bullying exact a high price from employees.  Employees can be subject to fear, stress and anxiety, which may put great strains on personal and family life.  Typical problems experienced by victims include:

· decrease in job performance and job satisfaction;

· absenteeism;

· anxiety, tension, irritation, depression;

· increased alcohol, cigarette and drug use;

· sleeplessness and tiredness;

· problems with weight and diet;

· migraine;

· coronary heart disease;

· difficulties with family and personal relationships;

· physical and mental illness.

10.
Effects on individual against whom allegation is made 

The effects on an individual against whom a complaint is made can be similar to those of a person who is a victim of harassment or bullying.  This is particularly the case where the alleged perpetrator believes themselves to be innocent of the allegations made against them. Many individuals will be found not to have been at fault or the outcome may show that there is no clear indication of bullying or harassment by any party involved. Therefore it is important that alleged perpetrators of bullying or harassing behaviour are provided with adequate support throughout the process.  The list of effects on the individual against whom an allegation is made may, therefore, be similar to the list of effects on the complainant and this should be taken into account during the process.  There may also be some additional effects which may include:
· loss of credibility

· loss of self-esteem

· decrease in job performance and job satisfaction;

· absenteeism;

· anxiety, tension, irritation, depression;

· increased alcohol, cigarette and drug use;

· sleeplessness and tiredness
11.
Effects on Organisation

Individuals working in a climate of fear and resentment do not perform to their capabilities.  The result is not just poor morale but increased absenteeism, higher labour turnover, reduced productivity, reduced efficiency and divided teams.  Although the effects may be difficult to quantify, they will eventually show through in the performance of the organisation.   
12
Principles of Natural Justice & Due Process
The principles of natural justice require that where a complaint is made of sexual harassment, harassment or bullying, all parties are entitled to the rights of natural justice which include:

· The right to know the complaint made

· The right of reply

· The right to be represented

· The right to fair consideration of the complaint.

Accordingly, where a complainant wishes to resolve a complaint, the respondent will be given sufficient details of the allegations and the name of the person(s) who made the allegations to adequately defend him or herself.  In keeping with the principles of natural justice, it is not possible to accept records of complaints without advising the respondent.  In addition, due process should be applied to all complaints such that at all stages fair procedures should be applied within the shortest time possible notwithstanding any delays outside the parties’ control.  

13
Confidentiality & Data Protection
The issue of confidentiality in relation to the investigation process under the Dignity at Work Policy / Procedure has been a cause of concern in local authorities for some time now.  It may not be possible to guarantee 100% confidentiality.  The Council must act reasonably in this regard.  The person against whom complaints have been made are entitled to be notified of the complaints made against them in the first instance and in accordance with the principles of natural justice are entitled to a right of reply and local authorities should make this clear to all parties from the start.  In addition, disclosure sought by the parties should be made in full at the end of the investigation at reporting stages.  

To what extent disclosure can be restricted is another question.  However, we do know that it is possible to impose restrictions on what a person is entitled to do with the information received following the investigatory process.   Following the report / findings of an investigation a local authority may consider imposing certain written conditions on releasing this sensitive material such as guarding against any of the individuals from disclosing the information contained to a third party (e.g. other work colleagues, the media, the local community) where there is a potential risk for the information to be damaging to any of the individuals concerned.  The ‘duty of care’ towards the welfare of employees extends beyond the investigation into normal working life and relationships, and the inclusion of binding non-disclosure agreements may well be in the interest of protecting certain employees from coming to harm in relation to the findings.  In some cases it may be worth considering requesting witnesses to sign non-disclosure documentation also.  
The local authority will take reasonable steps to prevent inappropriate disclosure as outlined above, however, it may not be possible for the local authority to prevent such disclosure from occurring at all times.
14
Setting Time-Scales
It is not possible to prescribe a generic time-scale for any stage of the Dignity at Work procedures (informal or formal).  Depending on the nature of any complaint or depending on how many individuals may be involved it will vary greatly from one situation to another.  While it is critically important for both the complainant and the person complained against that an effective process be put in place promptly upon a complaint being made, it is also very important that enough time be given to the process and to any mediation or monitoring that this involves.  Therefore a time frame and speedy intervention is emphasised while not diminishing the fact that the intervention may carry on into the medium term in order to ensure it remedies the issues fully.  Ideally, an indicative time-scale should be agreed with all parties at the outset of any investigation.  It may also be appropriate in certain circumstances within the informal process (e.g. at mediation stage) to agree a mutually-acceptable time-frame for conclusion of the process.  At all stages, should any delay in the process occur that impinges upon the agreed time-scale then this, together with the reason for the delay should be communicated to all relevant parties to the investigation.  Notwithstanding the generality of the above, responses to correspondence should be sought within two weeks / ten working days where practicable.  It should also be noted that the Policy allows up to ten working days for an appeal to the process to be made under the formal procedure.  
15.
Organisational Responsibility (Employer and Employee)
15.1
General Statement of Employer Responsibility
The Employment Equality Acts, 1998 - 2008 protect employees from harassment and sexual harassment by the employer, fellow employees, clients, customers and other business contacts including any person with whom the employer might reasonably expect the employee to come into contact in the workplace.  This may include those who supply or deliver goods/services to the employer, maintenance and other types of professional contractors as well as volunteers.  Elected members of the local authority should also be included.  The Safety, Health & Welfare at Work Act 2005 and associated regulations require an employer to manage and conduct work activities in such a way as to prevent, as far as reasonably practicable any improper conduct or behaviour likely to put the safety, health and welfare of employees at risk.  As part of this duty of care, the employer is required to implement risk assessment process and a monitoring and review process around bullying in the workplace.  
For more specific information in relation to the requirements under health and safety law, please refer to the ‘Guidance on the Carrying out a Risk Assessment, Prevention and Legislation’ at Appendix XX.

In relation to the undertaking of the risk assessment the person(s) undertaking it should understand the principals involved in risk assessments, have experience in the issues involved in the management of staff and be familiar with the factors that would indicate that there is a risk of bullying. Normally the risk assessment would be completed by each department or section with assistance from the HR department and the Heath and Safety Officer/Advisor. All personnel carrying out a risk assessment should first familiarise themselves with the ‘Guidance on the Carrying out a Risk Assessment, Prevention and Legislation’ at Appendix XX.
15.2
General statement of Employee Responsibility
Every employee has a responsibility to treat his or her colleagues with dignity and respect.  Every employee must comply with the policy and ensure that their behaviour does not cause offence to fellow employees or any person with whom they come into contact during the course of their work.  Employees are also bound not to engage in any behaviour at work that may put the safety, health and welfare of him/herself, colleagues or any other person at risk.  Employees should also co-operate by providing any relevant information when an allegation of harassment, sexual harassment or bullying at work is being dealt with at any stage under the procedures associated with this policy. 

15.3
Line Managers & Supervisors

Line managers and supervisors have a responsibility to implement this policy and to make every effort to ensure that sexual harassment, harassment and bullying do not occur.  There is an obligation to deal promptly and effectively with any incidents of harassment, sexual harassment and bullying of which they are aware.  Effective resolution of complaints, particularly at the critical informal stage is reliant on the co-operation of line managers and supervisors.  Line managers should:

· Promote awareness of the Policy amongst employees on a regular basis

· Monitor the behaviour of all employees

· Be vigilant for signs of sexual harassment, harassment and bullying and intervene before a problem escalates.
· Respond sensitively to any employee who makes a complaint of sexual harassment, harassment and bullying and treat it in a confidential manner

· Ensure respondent is given sufficient support to adequately respond to allegations

· Respond promptly and discreetly to requests from employees to intervene and seek to resolve the matter informally within an agreed timeframe.

· Facilitate the Designated Contact Persons (DCPs) to carry out their role.

· Ensure that an employee is not victimised for making a complaint of sexual harassment, harassment and bullying in good faith.

· Ensure that where an employee is found to have brought a malicious complaint it will be treated as misconduct and will be dealt with in accordance with the Disciplinary Policy where appropriate

· Monitor and follow-up the situation following resolution of a complaint.

· Keep a record of all complaints and how these were resolved.
15.4
Designated Contact Persons (DCPs)

This is an informal, confidential service provided by members of existing networks, on a voluntary basis.  DCPs should be selected and trained to act as a contact for anyone experiencing difficulties of a sexual harassment, harassment and bullying nature or against whom a complaint in this regard has been made.  DCPs should be co-ordinated by the Equality Officer.

The role is purely to offer information and assistance for issues relating to workplace sexual harassment, harassment and bullying.  The role does not extend to any other forms of workplace grievances or personal problems.  The DCP may not act as an advocate or representative on behalf of the person s/he is assisting nor can s/he direct the person as to the best course of action to take.  The role of the DCP is to help the employee clarify what s/he is experiencing and to assist the employee to decide what course of action, if any, s/he may wish to take.  The DCP may not approach the alleged respondent or complainant on behalf of the person s/he is assisting.  It is important to note that if a staff member informs a Designated Contact Person that he/she considers that he/she is being harassed, sexually harassed or bullied by a staff member, local authority member, client, customer or other business contact, stating that he/she does not want to proceed with resolving the problem, the Designated Contact Person is required to report the issue onwards with a view to having it resolved.  The matter will otherwise be treated with confidentiality by the Designated Contact Person.    This requirement to report the issue onwards has been a matter of concern within the sector.  It is suggested that the DCP advises a potential complainant at the very outset of the first conversation of their responsibility in this regard in order to allow the potential complainant to fully consider whether or not they wish to make a complaint at this juncture.  Ideally a staff member should be aware of the role of the DCP in advance of seeking advice and support within the Dignity at Work Policy.  
Prior to taking up the role of DCP, the DCP should be assured of support from their line manager and local authority management to ensure that s/he is supported in terms of facilities and time to attend meetings / discussions.  The DCP should notify his or her line manager of any absence associated with the duties of a DCP.  Meetings should take place in a suitable room where privacy can be assured.  Where it is not practicable to meet on the work premises an alternative suitable venue may be used.    The DCP should only retain such notes and records that are compatible with the confidentiality of the service being delivered. 
15.5
Delegated Person (for dealing with complaints in the informal process)
The Code of Practice for Employers and Employees on the Prevention and Resolution of Bullying at Work 2007 provides for a person to be delegated with responsibility for handling complaints of bullying at the informal stage.  The idea behind the appointment of such a person is that generally the employer or the person heading up the organisation should not try to personally resolve the complaint in order to prevent any bias or perceived bias on the part of the employer, should the issue be referred to him/her at a later stage in the process.  The delegated person should be appointed as required and as needs arise.  The local authority should delegate a person who has had appropriate training and experience and who is familiar with the procedures involved to deal with the complaint on behalf of the local authority.  This person should not be a DCP and may be a supervisor / line manager or someone in authority within the organisation.  For each complaint that arises, a delegated person should be assigned to deal with that specific case.  This is an important and pivotal role in altering bullying cultures and handling complaints effectively at informal stage.  Effective guidance and training should be in place for those who are engaged at this level with the process.  In order to ensure that the individual being selected in each case is adequately knowledgeable and familiar with what is expected of them and the processes involved under the Dignity at Work Policy, time should be taken by the HR Officer, Equality Officer or other appropriate person to clarify matters with the individual and to ensure that there is adequate knowledge and support available to the delegated person.  In addition to general awareness training the delegated person should be provided with guidance, on appointment, regarding the detail of the definitions and steps throughout the process.  The duties of the delegated person may include giving a copy of the complaint to both the complainant and the person complained against.  The delegated person should ensure to receive a response from the complainant.  Following this a course of action agreed to by both parties for resolution purposes should be pursued.  Paperwork at the informal stage should be kept to a minimum – delegated persons handling complaints should be required to keep a record of the complaint, the dates / times / attendees at meetings regarding the complaint and details of the proposed course of action to be taken together with a note on the outcome of the informal process e.g. whether resolution was achieved or not.  The purpose of the records, which do not include detail of discussions, is to provide evidence of the complaint having been met with an organisational response and attempt at resolution.  Records of this nature provide evidence of having dealt with a complaint under the Dignity at Work Policy and as such offer protection to the Council in the event of the matter ultimately being the subject of independent adjudication.  Records should be kept in accordance with the Data Protection Act, within an agreed HR filing system and be available only to those directly involved and within the confines of the obligations and duties of the Data Protection Act.  
15.6
Equality Officer

Under this Policy, the Equality Officer should be responsible for:

· Administration of the Dignity at Work Policy

· Provision of an advisory / information resource for all employees

· Monitoring and reviewing the general implementation of this policy in consultation with management / HR / Partnership as appropriate.

· Ensuring that appropriate awareness and training is provided in conjunction with the local authority’s HR / Training Department.

15.7
HR Officers / HR Staff

The HR Officer and/or delegated HR staff are responsible for ensuring that adequate information, training and awareness is provided to all employees in relation to the Dignity at Work Policy.  The HR Officer should ensure that line managers are adequately trained to deal with complaints of harassment, sexual harassment and bullying.  The HR Officer should be available to provide advice and support in relation to all aspects of the policy and procedure.  HR Officers and HR Staff should maintain a role in directing the process and advising the organisation.  It is preferable to appoint a delegated person to handle the complaint at the informal stages, however, there is an important role to offer support and advice to that delegated person – particularly in relation to the appropriate procedures to be followed and records to be retained.  Notwithstanding the above, it is further acknowledged that much of the existing expertise throughout the sector in relation to the Dignity at Work Policy lies within the HR remit.
15.8
Trade Union Representatives /Officials

Union representatives/officials play an important role in providing information, advice, support and representation to employees who feel that they are being sexually harassed, harassed or bullied or against whom complaints have been made.

Union representatives / officials may provide representation to employees throughout any of the resolution stages. 

16
Procedures
Local authorities should ensure that systems are in place for dealing with complaints under the Procedure to avoid situations becoming escalated before a formal complaint is made.  Line manager awareness of conflict is key to ensuring that incidents which may lead to allegations of bullying or harassment are dealt with informally in the first instance.  


If the informal procedure is not successful mediation can be considered as an appropriate option.  Mediation should also be attempted if the informal option of the parties sitting down on their own is not possible.  It is important to note that mediation is far less expensive than an investigation and less emotionally consuming for all parties as outlined in the Mediation Guide.  

If mediation is not opted for, if the dispute is deemed not suitable for mediation or if mediation is attempted but is not successful, the employer may deem that the dispute progress to the formal stage of an investigation.  This can be conducted by an internal or external investigator or team of investigators.  Only if an allegation is of such a serious nature may it warrant formal investigation immediately.

Table A Summary of Procedures
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16.1
Informal Procedure
Issues to be considered prior to a complaint being made
The local authority should consider the level of awareness and training  required surrounding complaints of bullying and harassment and should, in particular, ensure that there is sufficient knowledge among employees and those with responsibilities under the Policy to determine whether or not a potential complaint genuinely falls within the scope of the Dignity at Work Policy.  It is important to avoid dealing with a situation under the Dignity at Work Policy in situations where it would be more appropriately dealt with elsewhere e.g. PMDS meetings, Grievance & Disciplinary Procedure etc.   Please refer to Procedure A below which outlines the process to resolve issues that arise outside of the Dignity at Work Policy. 
Procedure A;

Identify behaviours causing concern and resolve informally
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It is important to confirm at the outset whether or not the concerning behaviour falls within the definitions of harassment, sexual harassment or bullying as set out in the Dignity at Work Policy.  (See also Process B – Flowcharts Appendix 1.)  It is also important to establish whether the complaint falls into the category of harassment, sexual harassment or bullying.  Individuals may be confused and not in a position to determine whether an issue is a grievance, harassment or bullying in nature.  The Designated Contact Person is best placed to offer assistance to individuals to determine the most appropriate method of dealing with complaints.  In order to determine how a complaint should be dealt with it is important that whoever receives the complaint is clear on the definitions of what constitutes harassment, sexual harassment and bullying within the context of the Dignity at Work Policy.  In order to ascertain the exact nature of the complaint it worth considering the following issues.
Complaints of bullying:

For a complaint of bullying the individual should be requested to clarify whether or not the reasons leading to the complaint was such that the incidents were persistent.  This means that the individual making the complaint should be able to point to a number of incidents leading to the complaint.   The term ‘persistent’ implies that there are a number of incidents involved over a time-frame that have led to the perception of bullying.  The Oxford English Dictionary defines the word ‘persistent’ as continuing or recurring; prolonged.  Whilst an accusation or complaint of bullying remains in part subjective to the complainant, it should be possible to assist an individual in clarifying, in their own mind, as to whether or not they feel that they were actually bullied over a sustained period on a number of occasions.  It is unfortunately not possible for the purposes of this guide to ascertain what period of time may be considered a ‘prolonged period’ as all circumstances will vary and the nature of complaints will vary in terms of severity, however, the period of time over which alleged incidents took place together with the nature of the incidents should be instructive in each individual case as to ascertain whether or not the alleged behaviour complained of falls within the definition of bullying contained in the Policy.   It is clear in the Policy that ‘a once off incident’, while it may present affront to the dignity of the employee does not constitute bullying under the terms of the Dignity at Work Policy and if the complainant feels strongly that they wish to take action despite it being a once-off incident they should consider progressing the matter through the organisation’s Grievance Procedure or other appropriate informal method.  It should be noted that it will remain largely with the complainant as to whether or not to proceed with a claim of bullying and the advice above should not be interpreted as to discourage a claim of bullying, but should merely assist in clarifying the nature of the complaint for all concerned.  The Designated Contact Person does not necessarily need to know the full details surrounding each incident – it may be that a question is posed to the complainant in order for them to determine in their own minds that the incidents were persistent.  
· Can the complainant point to a number of incidents over a sustained period where incidents have occurred by an individual or group of individuals?

· Are the incidents of the behaviour repeated? (i.e. not a once-off isolated incident).

· Over what period did the incidents of behaviour of alleged bullying occur?

· Did the incidents of alleged bullying leave the complainant feeling undermined, isolated, victimised?

· If so, in what way?

· Are the incidents of behaviour inappropriate?

· Did the incidents of behaviour occur at the place of work / during employment?

· Could the incidents of behaviour displayed be related to effective management rather than bullying behaviour?

Complaints of Harassment & Sexual Harassment

For a complaint relating to harassment or sexual harassment the parameters are somewhat different than those pertaining to bullying.  Different questions may need to be asked in order to determine whether or not the complainant has a genuine complaint of harassment or sexual harassment under any of the specific nine grounds in equality legislation.  An incident of harassment or sexual harassment may be a once-off incident within the meaning of the Dignity at Work Policy.  There is no stipulation for incidents of harassment or sexual harassment to be persistent / ongoing.  With harassment and sexual harassment it is important to identify whether or not the individual was harassed or sexually harassed on the basis of their gender, age, race, family status, marital status, sexual orientation, religion, disability or membership of the traveller community.  If an individual claims that they have been harassed or sexually harassed under one or more of the nine grounds then the complaint should be dealt with under the procedures in the Dignity at Work Policy.  In the case of a complaint of harassment or sexual harassment it may in some more serious cases be necessary to take immediate steps to act in ascertaining the facts in the situation.  For example, in the case of an allegation of sexual assault it may be necessary (after the facts are established, or even in advance of this) to remove the claimant from a position whereby they feel threatened.  In some cases it may even be necessary to seek medical attention.  It is, therefore, important that the nature of the complaint is clarified at the earliest possible opportunity.  Please refer to the questions below which may assist a DCP or other person in the organisation establish the nature of the complaint.  
· Was the concerning behaviour sexual in nature?

· If so, was the behaviour physical, verbal or both?

· If the concerning behaviour was not sexual in nature, was the concerning behaviour verbal, physical or both?

· How often did the concerning behaviour occur? 
· Over what period did the incidents of unwanted behaviour occur?

· Was the behaviour the complainant experienced unwanted?

· Did the concerning behaviour cause upset / stress to the complainant?

· Has the complainant advised the alleged harasser(s) that the behaviour displayed was unwelcome?

· Has the complainant requested the alleged harasser(s) to desist in the concerning behaviour?
· Why does the complainant feel that they were at the receiving end of the concerning behaviour?  

· Under what ground(s) does the complainant feel that they were harassed / sexually harassed?

Actions to be taken when a complaint is made

Following consideration of all the above matters a complainant may decide to proceed with making a complaint.  

A complaint may be verbal or written.  If it is verbal then a written note of the complaint should be made.  The written complaint should state the nature of the complaint and whether it is based on the complainant feeling that they were harassed, sexually harassed or bullied.  It is important to remember that harassment and sexual harassment should be linked to one of the nine grounds under equality legislation and the specific ground(s) for a complaint of harassment / sexual harassment should also be noted in the complaint or in an appended note to the complaint in agreement with the complainant.  

The respondent should be notified as soon as possible of the complaint made against him/her and a response sought.
A delegated person (as outlined above) should be appointed to deal with the complaint.  The delegated person should keep a record of all stages in the informal process; the complaint, any meeting(s), actions agreed and signed records of the final meeting.  A record of the meeting(s) having taken place and to document agreed actions which should be signed by all parties.  The purpose of the records, which may, depending on individual circumstances, include detail of discussions, is to provide evidence of the complaint having been met with an organisational response and attempt at resolution.  Sufficient details should be recorded to demonstrate that reasonable attempts were made to deal with a complaint and the level of detail required to be kept may vary from one situation to another.  Records should be kept in accordance with the Data Protection Act, Section 2(1) governing Retention, for a period of seven years, within an agreed HR filing system and be available only to those directly involved and within the confines of the obligations and duties of the Data Protection Act, 2003.  

Resolving the problem informally involves the person who feels that he/she is being harassed, sexually harassed or bullied explaining clearly to the person engaging in the unwanted conduct that the behaviour in question is not acceptable, that it offends him/her or makes him/her uncomfortable and that it interferes with his /her work.  In circumstances where this is too difficult or too embarrassing for a staff member to do on his/her own, he/she may ask a Designated Contact Person or a work colleague of his/her choice to accompany him/her.  
During the informal process the parties may feel vulnerable and stressed.  It is important to ensure that support is provided equally to the complainant and respondent.  Details of support options are provided above.  

If possible, a mutually-agreeable resolution should be found at the end of the informal process.  If a resolution is agreed that is acceptable to both parties, steps to stop the harassment, sexual harassment or bullying behaviour (where such has been identified) should be agreed and implemented by both parties and should be monitored by the delegated person.  Such steps may include (but are not limited to):

· Improved communication between the parties on an ongoing basis e.g. regular work-related updates, communication of expectations, structured work-plans, welfare-type meetings whereby the parties establish if anything can be done to assist with work performance or work-life balance.

· Referral of one or both parties for counselling through the EAP

· Additional training for one or both parties in relation to core duties or softer skills such as time management, supervisory skills, coaching, assertiveness, stress management etc.

Where a mutually-acceptable resolution has been found by all concerned then no disciplinary action should be invoked. Ideally, the actions agreed at the informal stage should be monitored over an agreed time-frame (e.g. three to six months) by the delegated person to assess their effectiveness or otherwise.  If it is found that the actions are not proving successful then there may need to be further action taken.

Should this not be possible or should the parties refuse to engage with each other informally then the option of mediation should be strongly advised / considered as the next step.

16.2
Mediation
Mediation is a conflict resolution process whereby a neutral third party facilitates parties in dispute to have a difficult conversation with each other and skillfully helps them find a resolution to their problems, in a safe and equitable way.  It is a process that facilitates communication between the parties to the conflict and promotes voluntary decision making by the parties to prevent or resolve a dispute and to assist them to reach a mutually acceptable solution. 
  
Mediation is an alternative method of resolving alleged harassment, sexual harassment and bullying issues, seeking to arrive at a solution through an agreement between the parties, rather than through an investigation and decision.  

Mediation provides a confidential opportunity for the person who feels that he/she has been harassed, sexually harassed or bullied and the person accused of carrying out this inappropriate behaviour to discuss the matter and to reach an agreement on their continuing working relationship.  

Mediation is conducted in private, and is directly between the parties concerned, with the support of a Mediator, who will act as an independent facilitator. Either party may withdraw from the process at any time by notifying the Mediator, in writing, that they wish to do so.  

If both parties agree to resolve the issue by mediation, the Equality Officer/Human Resource Officer will arrange the mediation process.  An appropriate person, acceptable to both parties, from within or outside XYZ County Council, will be assigned as mediator.   It is advised that an appointed mediator should have appropriate training and experience and should be registered with the Mediators Institute of Ireland http://www.themii.ie/ .  
Enough time needs to be allowed for the mediation or on-going monitoring process to be successful and behaviour change to be realistically achieved over the longer term. It may be necessary to consider if other working arrangements are required or feasible during this short-term phase.  A proposal should be made, considered, and, if possible, an action and time frame should be agreed, signed and dated, preferably by both parties.

For further information on mediation please refer to the Guidance on Mediation for Management and Individuals prepared and issued to the sector by Ms Margaret Considine, Equita Consulting at Appendix 2.
Outcomes from Mediation

There are two possible outcomes that may result from mediation; decision to settle by both parties whereby the issue(s) are resolved and the relationship restored or the decision not to settle which then leads to the formal procedure.  For further information on mediation please refer to the Guidance on Mediation for Management and Individuals prepared and issued to the sector by Ms Margaret Considine, Equita Consulting at Appendix 2.
Table B Outcomes from Mediation
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16.3
Formal Procedure
If the issue is not or cannot be resolved through an informal process, or, if after that informal process the bullying behaviour persists, a formal process should be invoked.  The process includes a formal complaint, and a formal investigation.  The purpose of an investigation is to determine the facts and the credibility or otherwise of a complaint of bullying.  Where an investigation is to be carried out, the procedures below should be followed.  Please note Appendix XX
Pre Investigation Work:

An Officer should be appointed to manage the investigation process e.g. Human Resources Officer or other suitable manager.

The Human Resources Officer should meet with complainant to advise of procedure, timeframe involved and possible outcomes.  The HR Officer should assure complainant of appropriate support throughout the process.

The person complained against should be notified in writing that an allegation has been made against him/her assuring them of the local authority’s presumption of their innocence of any wrongdoing at this juncture.  He/she should be advised of the aims and objectives of the formal process and procedures and time frame involved and the possible outcomes.  He/she should be assured of support as required throughout the process.  
The HR Officer should propose the appointment of an appropriate investigator.  Details of the proposed investigator (experience, credentials etc) should be forwarded to the parties / unions for agreement.  If there are no objections to the proposed investigator then the appointment should occur immediately.  
If an objection is received, the reason for objection will be reviewed and appropriate steps taken.  An objection may be made, amongst other reasons, on the basis that the proposed mediator is known to either party.  Where necessary an alternative investigator will be proposed subject to the availability of a suitable alternative and the validity of the objection.
The local authority should confirm the appointment of the investigator(s)  and engage with signed contacts of engagement prior to disclosing material information etc. and then forward the complaint, response and all relevant policies to the appointed investigator(s) for consideration, suitability & availability. 

The Terms of Reference for an investigation should include the scope of the investigation, indicating that the investigator will consider whether the complaint falls within the definition of bullying, harassment or sexual harassment at work and whether the complaint has been upheld.  The likely time-scale for completion of the investigation should be outlined and agreed and its rationale explained with the Terms of Reference.  There should also be a statement in the Terms of Reference to the effect that the investigation will be conducted in accordance with the local authority’s Dignity at Work Policy / Procedure.
All relevant paper work should be forwarded to all parties and interviews should be scheduled.  Depending on the size of the investigation (e.g. how many individuals there are to be interviewed including witnesses etc.) it may or may not be appropriate for the local authority to offer administrative assistance in the scheduling of interviews, arranging rooms and other facilities, forwarding correspondence etc.   

Investigation
The investigation is a matter for the investigator to handle and as such the appointed investigator should possess relevant competence (training, experience and knowledge) to perform the role.  A copy of the local authority’s Dignity at Work Policy should be issued to the appointed investigator(s) together with a list of other expectations that the local authority may have from the process where required.  In general, however, an investigation should contain the following steps:

The investigator should meet with the complainant(s) to gather full evidence on complaint.  Documentary evidence of the meeting including the date, time, details of those present and details of the complaint should be recorded.
The investigator should meet with the respondent(s) to gather full response and similar details should be recorded as per the meeting with the complainant.

The investigator should meet witnesses.  It may be particularly useful to have confidential minutes taken by independent note taker (see template) during the course of the investigation.

The investigator should issue signed and agreed minutes of the meetings to the complainant(s) and respondent(s) in batches throughout the investigation.

The investigator should meet with respondent(s) and complainant(s) close to the end of the process to give them the opportunity to respond to any issues raised in the minutes or the process. Equally, both parties should be allowed the option to reply in writing to the evidence presented in the other party’s minutes and the minutes of the witnesses. This should form part of the appendices to the report.   
Witness Participation
The investigator(s) may request to hold interviews with individuals who are believed to have witnessed events or circumstances that may aid the investigation process.  All such persons should attend for interview as requested with the investigator(s).  They may also be requested to provide a statement or to sign off on a witness statement prepared by the investigator(s).  Participation in an investigation will not adversely affect a staff member in any way.  However, should any person refuse to participate in the investigation process the local authority may treat the matter as a disciplinary issue.  Notwithstanding this the local authority should assure witnesses and all participants to the process of support during the process.  Support for witnesses may include providing clarity on their role in the investigation, outlining what is involved with an interview with an investigator and what, if any, the implications pertaining to participation may mean for the witness.  In addition, depending on the impact of the investigation on individuals, other general supports available to the local authority may also be utilised as outlined above.  
Reporting

The investigator should review all the minutes and evidence available and compile relevant appendices.  Following this the investigator should provide a written report to the local authority.  The HR Officer will then issue copies of the report at the same time to both parties involved, providing a deadline to comment before any action is taken.  
Notwithstanding the independence of the Investigator(s), it may be appropriate to issue some guidance in relation to the headings that a local authority may expect to be included in a report of an investigation.  To this end, a template which suggests headings that can be utilised as a guide for the investigation team is attached at Appendix 8.  The list of headings is not exhaustive and may vary depending on the nature, duration, scope and depth of an investigation.
Post-Investigation Actions

The parties involved should return comments in relation to the report and its recommendations within an agreed time-frame – normally within two weeks.  The parties should be advised that any appeal of the investigation process should be made in writing within ten working days.  

Table C Outcomes of Formal Procedure
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Appeals Process

If either party is unhappy with the outcome of the investigation, it may be appealed to the County / City Manager or a delegate nominated by the County /City Manager, within ten working days, setting out the ground for the appeal.  The other party should be informed, in writing, that an appeal has been made.

The appeal should be heard by another party, of at least the same seniority as – but preferably more senior than – the original investigator, if an internal investigator and focus only on the aspect of the case cited by the appellant as being the subject of the appeal.  

In certain cases, particularly in relation to situations involving senior management, it may be appropriate to consider engaging an external investigator to handle the appeals process.

The grounds of the appeal, the outcome of the appeal and any methodology employed by the investigator should be attached to the investigation file and both parties should be advised of the outcome of the appeal as soon as possible.  

Where a Complaint is Upheld Following Investigation

If it is concluded that some form of inappropriate behaviour that was unwelcome, did take place, the behaviour may be treated as a disciplinary matter in accordance with the local authority’s Disciplinary Procedure.  A decision on any appropriate action to be taken will be made, having regard to the seriousness of the incident, and may range from warnings, verbal and written, to actual dismissal in accordance with the Disciplinary Procedure.  
Whether the Disciplinary Procedure or actions thereunder are considered to be appropriate or not, training, counselling, monitoring of the workplace or other actions may also be considered.

Additionally or alternatively, it may be deemed necessary to relocate or transfer a staff member.  

If the complaint is upheld against a non-employee, appropriate sanctions will be taken which may include, inter alia, exclusion of the individual from the premises, suspension or termination of service or suspension or termination of a supply service or other contract.  

The workplace should be monitored carefully following the resolution of any incident to ensure that no victimisation is taking place.  
Ongoing monitoring of the workplace where a complaint is upheld should occur by management to prevent against the risk of recurring behaviour.
Where a Complaint is not Upheld Following Investigation

Where a complaint is not upheld, the local authority continues to have a duty of care to the parties.  It should be made clear to both parties in an appropriate manner that the complaint is not upheld, and no wrongdoing has been found.  Support should be offered to both parties, and appropriate efforts should be made to ensure that those with a prior knowledge of the complaint are made aware of the finding.  If there is no finding that the complaint was maliciously made, this should also be stated.  

However, if the investigation establishes that the complaint was brought maliciously, disciplinary action, in accordance with XYZ County Council’s Disciplinary Procedure, may be taken against the complainant.  

The person complained against will be completely exonerated by XYZ County Council and there will be no inference of any kind attaching to the allegation or to his/her involvement in the resolution process.  Any victimisation arising from his/her involvement in the resolution process may be subject to disciplinary action.    

Notwithstanding that a complaint is not upheld, it may still be considered appropriate, where practicable, to the voluntary transfer of one of the employees concerned, rather than requiring them to continue to work together against the wishes of either party.  
No record of a complaint will be entered onto an employee’s file unless the matter is dealt with as a disciplinary issue.  

***
ENDS
� Report of the Task Force on the prevention of workplace bullying 2001.  Also used in the 2005 Report of the Expert Advisory Group on Workplace Bullying and in the Surveys conducted by the ESRI to determine the incidence of workplace bullying.  


� M Considine, Dignity at Work Mediation Guide 2010 
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